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Passed by Shri Akhilesh Kumar. Commissioner (Appeals)

gl Arising out of Order-in-Original No. GNR Comm’ate/ST/AC- MK S/Kadi/()2/2020-21
dated 30.04.2020 passed by the Assistant Commissioner, CGST, Gandhinagar
. Commissionerate -
& =l & A vE ual Name & Address of the Appelllam

M/s Plastene India Limited (Unit-11),
Survey No. 1551 & 1552,
Ahmedabad - Mehisana Highway,
Rajpur, Taluka: Kadi,

Mehsana.
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Any person aggrieved by this Order-tn-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the foitowing
way ! ’

HRE BN BT TTAET AT
. Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Depariment of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Deihi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid -

(ii} afy " @) =y @ wwer ¥ wa R Elfy w3 S 4rEmR A a6 BRI
H o B WUEEIR W gAY AvSiR A Aot A G gY AR A, (@) asTmR 2 TR i
o e R @i A A e st B # me @) sl & faa g8 E

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case ¢f rebate of duty of excise on goods exported to any countiy ur territory outside India of
an excispble material used in the manufacture of the goods which are exported (o any country
or ternitofy outside India.

oty e [ QA Y @A Wi 6 et [Fuiel a9 1) FPald D e et g

In case ¢f goods exported ocutside India export to Nepal or Bhutan, without payment of duly.
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Credit df any duty allowed to be utilized towards payment of excise duty on final products
under tHe provisions of this Act or the Rules made there under and such order is passed by the
Commigsioner {Appeals) on or afier, the date appointed under Sec.109 of the Finance (No 2)
Act, 1998

defTy St ged @IAA) MmIEAL wor & Ran e B siaida AR g e g 8 A Qo A
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The abgve application shall be made in dupticate in Form No. EA-8 as specified under Rule, 9
of Cenfal Excise (Appeals) Ruies, 2001 within 3 months from the date on which the order
sought lo be appealed against is communicated and shall be accompanied by two copies each
of the PIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidending payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.

R Jrded & WY @ HorH TH 0% ARG W4 YL EEE FH R A1 WUE 200,/ — AT OPIErd ] (Y
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The reyision appli¢ation shall be accompanied by a fee of Rs.200/- where the amount nvolved

is Rupges One Lac or tess and Rs.1,000/- where the amount involved is more than Rupees
One L4c.
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Appeal to Cystom, Excise, & Service Tax Appellate Tribunal:
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Under]Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 gn appeal lies to -

—_—
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SAEd Yo U9 WAk Al Rrufficevo (RRRE) B ulgan adia Wi sigaqaig § 2
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To thg west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" fiopr,Bahumali Bhawan, Asarwa,Girdhar Nagar, Ahmedabad 380004, in case of appeals
other fhan as mentioned in para-2(j) (a} above.

Jp————
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Re.1,.000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac {o 50 Lag and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public seclor bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

Uit g@ anRw A F3 ga AR B @A Aar & A e e alue B e W @ agrar
wugdar & 9 e o R g awe & A ge o B ferar ud) widl @ an B e gaiRaf
e RARAI F ¢F i 1 &=z wvwi B v amags feu anar

in case of the order covers a number of order-in-Original, fee for each O.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appeliant Tribunal or
the one application to the Ceniral Govl. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

ey e ARan 1970w GRS @ a1 @ sita FrARa fre arrar @ skan
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One copy of application or O.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited fo the rules covering these and other related malter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1682.

O ge, B IIEA ged g dame arlie mafesa @) & ufy srfet @ nma A
Hes W (Demand) T8 &3 (Penalty) B 10% Yd 500 &A1 iyard € 1 saidd, sfiwan yd s o
FUS TIQ B (Section 35 F of the Central Exclse Act, 1944, Section 83 & Section 86 of the Finance
Act, 1984) -
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appeliate Commissioner would have o be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs. 10 Crores. it may be noted that the pre-deposit is a mandatory condition
for filing appea! before CESTAT. {Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duly demanded” shall include:

(i) amount determined under Section 11 D,
(ii) amount of erroneous Cenvat Credit taken,
(i) amount payable under Rule 6 of the Cenval Credit Rules.

&9 3% ¥ wiy ardrer mftrevor F wwar ol Yo srvan g o1 gus Rafea 8 @ wi g
g G ¥ 10% YA TT 3N o8l Faw qus RARE 8 78 Tus ¥ 10% YA uT Bt o wwdt &

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER - IN - APPEAL

Te present appeal has been liled by M/s Plastene India Linited (Unit-t), Survey

No. 1551 & 1552, Almedabad - Mehsana Highway, Ragpur, Taluka: Kadi, Mehsana
(hereinatier referred to as the appellant} against the Order - in - Origial No. GNR
Comm’ath/ST/AC — MKS/Kadi/02/2020-2F dated 30.04.2620 thereinalier referred as the
impugued order) puassed by the Assistant  Comnissioner,  CONST, Gandhinagar
Commisgionerate (herein after referred as the adjudicating authority). The appellant is
engaged [in the manufacture ol Flexible Intermediate Bulk Conlainers/ Jumbo Bags,
PP /HDAT Woven Fabries Talling under Chapter No. 39 01 the Central Excise Tanift Act,
1985 and was also holding Service Tax Registration No. AAACOIVETCSTO02 under the

category pf Goods Transport Agency service as a reciplent of service.

2

—_

1A-2000 Audit on the records of the appellant was conducted by the departiment
for the period November, 2011 1o December, 2012 and the observations of the audit was
commueated 1o them vide he Final Audit Reporl No. 170205 3-14(851), dated
09.05.2004 issued by the Assistant Commissioner (Audit), erstwhile Central Excise,
Ahmedapad-111. 1t was observed by the audit officers that the appellant had not
dischurgpd their service tax liability properly in as much as they had not paid service tax
@75% ¢t total value of services received under the category of Man Power Supply
Agenciep service as recipient ol service under Reverse Charge Mechanism as per
Notilicahion No. 30/2012-5.Tax, dated 20.06.2012 as amended. The details of non-

paymen{ ol service tax for the period from July-2012 to December-2012 are as under:

Sr. | Name of the service | Total Value of 75% of  the Service Tax
No | provider Service (In Rs.) | total value of puyablein Rs.)
o o L | service (in Rs.) N )
1 5_)}p_§9uuu)’ 5050306 _‘5_86 727 -l? 7‘)‘) R
2 Dimpal Ben Pdtu] B Ry N R ' 20,47,295 : o
3 ([Vimla Enterprise 14,30,738 1 09 N
4 {Yalim Singh 1416311 1, 3!,2‘.
5 |[Shyam Arora 21,50914 N .t 129‘),3_ ]
) Pramod Gupta 0764 10 ‘38 (J”/‘V? t 1071&
_______ | B [ Total L 19.32,013
2.1, [Uhe appellant however contested the quantification by the audit vfficers and vide

letter dhted 21.05.2014 submitted in the office of the Assistant/Deputy Commissioner,
erstwhile Central Excise, Ahmedabad-l1F on 27.05.2014 contended that as per their
caleulafion in case of Dimpalben ). Patel, the amount on which Service Tax was to be
paid whs Rs. 1922411/ instead of Rs, 27,29 727/~ taken by the audit officers. The
appelight also enclosed ledger of M/s Dimpal 1. Patel from §1.04.2012 w0 31.03.2013. On

- yegficgtion of the suid ledger of M/s. Dimpal J. Patel, it appeared that neither the amount
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quantified during EA-2000 audit nor the amount shown by the assessce in their letter
dated 21.05.2014 was correct, The correct amount of labour charges recovered as per
ledger submitted by the appellant was Rs. 19.50,91 1/~ for the period July, 2012 (0 March
2013 and the service tax liability in regpect of said service provider was Rs. 37,647/

only.

2.2, The appellant vide letter dated 15.05.2014 addressed to the Range Superintendent
stated that M/s Om Securily was a securily service provider and hence they have to pay
the service tax for said service provider under Security Service under reverse charge

mechanism. Hengce, the demand under Securily Service was gquantified at Rs. 45.994/-,

23.  As per the submissions of the appellant, their revised service tax fiability under

man power supply agency service was quantified at Rs.7.79,362/-.

2.4. The appellant vide letter dated 15.05.2014 informed the Range Superintendent that
they had made payment of Rs. 10.21,174/~ (Rs. 8,09.340/- as service tax and Rs.
2.11,834/- as interest) under man power recruitment and supply agency services. Further,
they letter dated 10.06.2014 informed that they had paid Rs. 37,648/- as service tax under

the category of Security Service along with Rs. 5,082/- as interest.

2.5,  Subsequently, the appellant was issued a SCN vide I No. V. ST/15-
162/DEM/OA/14 dated 10.07.2018 by the Assistant Commissioner, CGST, Kadi
Division, Gandhinagar demanding service tax amount of Rs, 7,33,368/- under Manpower
recruitment/supply agency service and Rs. 45,994/- under Securily/deteclive agency
under Section 73(1) read with Section 68 of the Finance Act, 1994 along with interest
under Section 75 and also proposing imposition of penalty under Section 76, Section 77
(13 (a) and Section 78 of the Act. The SCN also proposed f{or appropriation ol Rs.
8,09,340/- paid by the appellant towards service tax liability and Rs. 2,11,834/- towards
interest liability. The SCN further proposed to appropriate the amount of Rs. 37.648/-
paid by the appellant lowards service tax liability on Securily Service and Rs. 5,082/
towards interest liability. Besides thal, it also proposed imposition of Personal Penalty on
Shri Narendra Sathavara, Commercial Manager ol the appellant firm, under Section 78A

of the Finance Act 1994.

3. The adjudicating authority vide the impugned order confirmed the demand raised
vide the SCN dated 10.07.2018 along with the interest. He also imposed penalty under
Section 77 (1) (a) and Section 78 of the Finance Act, 1994. Tle dropped the proposal for

imposilfbn of penalty under Section 76 and Section 78 A ol the Finance Act, 1994.

4. Being aggrieved with the impugned order. the appetlant has preferred appeal on

rounds elaborated in subsequent paragraphs.
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Al the service providers as per trade practice charge and ruise their periodical

bills agajnst various job undertaken by them in manulicluring processes in agreed

nanner

charges

b reimbursement of actual labour cost plus supervision and administeative

or getting work done lor deployed manpower ander their supervision for the

period. Fhey have charged full service tax under the invoices issued by (hem wnder

forward ¢gharge mechanism. Hence, when the service provider has discharged tull service

tax liabilfty by churging Qi service tax under forward charge, demand of service lax on

said services again under reverse charge would amount o double tuxation. Further, they

liave alsh reversed the CENVAT availed on such payment and heace demand is not

sustainalple.

4.2.

Hy appreciating all the Tacts on record and rature of onguing services rendered

and respeetive invoices raised by the service providers charging 100% service {ax )

12.36 evbn after 01.07.2012, no turlher service tax liubility on reverse charge mechanism

arises. When company has already paid and availed service lax credit against the

respectie invoices raised by the service provider, they have nat deliberately suppressed

any malerial information from the department, Hence mentioning ol deliberate and

frauduleht intention of Company as per clause 20 & 25 ol subject shuw cause notice is

complet¢ly wrong ignoring the present lacts and circumstances and precluded  the

company for additional payment of service lux under reverse chiarge mechanism,

4.3

No question arises as to fraud, Suppression ete. since, Service tax has already

been chfirged Ly service provider and reimbursed by service recelver but during the

Audit, (Jepartment is of the view thal service so rendered will be falling wider Manpower

supply sprvices und again demanded service tax under Reverse charge mechanism under

Section |68 (2) of the Finance Act. In fact, appellant company vide its letter dated

15/5/2014 addressed to jurisdictional range superintendent that they have made payment

of servibe lax under Manpower recruitment agency service of Rs.10,21,174 along with

interest

of Rs2,11,834. However, almost alter gap of further four years issued show

cause nblice on 10/7/2018 and further on Dated 30/4/2020 passed OO for the period

July,2012 1o December,2012. They are of the strong view that Show Cause Nolive and

Order it} Original issued based on SCN, is time barred and without any legality, since the

same is fssued afler validity period.

4.4,

hey vide letier dated 15-3-2014 informed that M/s. Om Securily is not

manpower Supply agencies but are providing Security Services and also provided Service

‘Fax puyable on services provided by Om Security. They have also intimated through

letter ddied 10.06.2014 that difterential payment of service tax amounting (o Rs, 37,648/

under sfeurity services along with interest thereon ol Rs S082/- had also been paid vide

Challan] No 108,97 87,110,80 on 17.07.2003 and Challan of Ks. 3787 out of total
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clause 9 of SCN under reply. Howevet, without apprecialing the facts of the case and
intenlion of the appellant, Assistant Commissioner issued show cause {or levying penally
under seclion 78(1} of the Finance Act and Assistant Commissioner. CGST passed O10

imposing equal penally, deserves lo be quashed.

4.5.  As per Point of Taxation rules, as well as in view of the clarificalion in Guidance
Note issued by CBEC in Para 10.1.7, Reverse charge is not applicable for ongoing
condracts as on 01-07-2012 and services perlaininé ta period prior (o 0f.07.2012 even if’
payment is made after 30.06.2012. While replying to show cause Notice in Para 3, they
had provided the Comparison list. However, by error and omission, ey have already
paid service tax on services rendered prior (o 01.07.2012, which was quantified while
replying to Show Cause Notice at total sum of Rs. 15,38,375/- including security services
of Rs. 25,000/-. Hence, against clause 10 of show cause notice, they arc of the view that
service tax under reverse charge mecharism has alrcady been paid on lotal quantum of
manpower accounted for afler 01.07.2012 even of services were rendered prior to date of
applicability of service tax under reverse charge mechanism, Hence, no service tax
remain pending for payment as was determined and disclosed in subject awdit reporl
dated 09.05.2014 in reference to show cause notice dated 10.07.2018 as well as in OTO

dated 30/4/2020.

5. Personal hearing in the case was held on 23.06.2021. My, Aatish Shah, Chartered
Accountant, appeared for the hearing for appellant. He re-iterated submissions in the

appeal memorandum as well as in the synopsis submitted as part ol hearing,

0. | have carefully gone through the case records and submissions made by the
appellant in the appeal memorandum. It is observed Lhat the issue to be decided in the
case is whether the impugned order confirming the demand made against the appellant
under Notification No. 30/2012 — ST dated 20.06.2012 under reverse charge is legally

sustainable or otherwise. The demand is for the period July, 2012 to December, 202

7. It is observed from the case records that the appellant was availing services from
various service providers under category of Man Power Supply Agency service and
Security Agency service. By Notification No. 30/2012 — ST dated 20.06.2012, such
services were brought under reverse charge mechanism and hence the appellant became
liable for payment of service lax. The department, during the course of audit 01‘ their
records. noticed such short-payment and incorporated it as part of their audit repost.
Subsequently, the Range Superintendent on the basis of documents submilted by the
appellant re-quantified the demand which led to issuance of the impugned SCN. The
appellant has also made payment towards (heir service (ax liability and interest which has

been appropriated in the impugned order. These facts are undisputed. 1ience, 1 find thal
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there is|no dispute regarding the tax liability under reverse charge, whicl the appellant

has adnfitted and paid along with interest,

7.1, The appellant has contended (hat the service providers hive issued invoives
charging service tax at full rate which they have paid. They have also reversed the
CENVAT credit on such payment and henve, demand under teverse charge would
amount|to double taxation. They have also argued thal an amouni of Rs. 15,38.375/-
includis g security services of Rs. 25,000/~ pertaining to services provided lor period prior

(o reverpe charge mechanism was considered in the demand,

7.2, | is observed from the invoices submitted by the appellant along with appeal
memorgndum  that they pertain to reimbursement of labour charges fTor a particular
month. [The invoices also mention the amount of service 1ax as well as service charges
applicable. Since the invoices are in respect vl labour charges and not on job work
charges} the same merits classitication under man power supply sevvices and seourity
serviced respectively, The appellant has also agreed with the suid classification and paid
the serfice tax amount. It is also admitied by the appellant thal they had also avaited
CENVA'T on such payment and hence the contention of the appeliant regarding double
faxatiol is without any meril as (he lability of service tux demanded was on the appeltant

Limselt

7.3, JAs repards the contention of an amount of Rs, 13,138,375/~ pertuining to services
rendergd) prior o reverse charge period regime, | find (hat the adjudicating authority has
already| given his findings in Para 7.1.4.2 of the impugned order and concluded that vn
perusal| of the records and as per Point of Taxation Rules, 2011, this argument is not
tenable] The appellant has not submitted any evidence to refute this finding of the
adjudidating authu-rity. Hence, the contention of the appellant is rejected as being devoid

of meriy.

7.4.  |Regarding the contention of appellant on invocation of extended period of
fimitatibn as well as lack of suppression ete., it s observed that the short-payment of
servicerux was noticed during the course of audit conducted by (he department. In the era
of sellhssessment, the appellant was required to assess his tax liability und discharge his
liability correctly and intimate the departiment by filing 813 Returns giving correcl
taxabld value, which the appellant has failed (o do. Hence, there was suppression of facts
from the appellant. The issue has been setiled by the Hon’ble Supreme Court in the case
of Dhamendra Textiles Processors reported as 2008(231ELT 3(5C) Accordingly, the

contenfion of the appellant in this regard is rejected,

8. In view of the discussions made above, | lind no merits in Uwe contentions of the

appelldnt so as to interfere with the tindings of the adjudicating authority in the impugned

s ?}Jf;:"\
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order, which is upheld as being legal and proper and the appeal ol the appellant is

rejected.
9. syfrmrat grey 7st At srfter w1 Bgarey auies afF & P srar 31

The appeal filed by the appellant stands disposed off in above lerms.

5
T 90
(A §h Kumar)
Commissioner (Appeals)
Date: 30.08.2021

[=N

Atteste

{Anilkumar P.)
Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D. / SPEED-POST TO :

M/s Plastene India Limited (Unit-11).
Survey No. 1551 & 1552,
Ahmedabad - Mehsana Highway,
Rajpur, Taluka: Kadi,

Mehsana.

Copy to:-

1. The Chief Commissioner, CGST &Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST &Central Fxcise, Gandhinagar Comm ' rate.
3. The Assistant Commissioner, CGST& Central Fxcise, Gandhinagar Comm’rate,
4. The Asstt. Commissioner, System, CGS1T & Central Excise, Gandhinagar Comm’rate.
M./Guard File. -

6. P.A.File



